Introduction
In a recent cartoon from the New Yorker, a lawyer is seen standing before a judge, his arms stretched, making him a passionate request: "Can we, just for a moment, Your Honor, ignore the facts?" 1 This cartoon brilliantly encapsulates the centrifugal force of legal argumentation, which at times causes otherwise consummate professionals to lose touch with the facts in which disputes should be firmly rooted.
Admittedly, this article attempts a similar exercise, but deliberately. Its purpose is to analyse the technicalities of an objection raised in a recent proceeding before the International Court of Justice (ICJ), as if the facts
In the case at hand, the ICJ rejected the exception on the facts, noting that Greece could not prove any of the alleged breaches by FYROM, except for a single minor one.
9 Accordingly, the exception could not apply in any event, and the ICJ did not bother to establish whether it actually exists as a principle of the law of treaties or of the law of responsibility, and what its real content is.
The superficial treatment of the exceptio, dictated by judicial economy, was met with disappointment by Judges Simma and Bennouna. They devoted a Separate Opinion and a Declaration respectively to this point, lamenting that the Court had relied on the reconstruction of the principle proposed by Greece and shied away from an autonomous review of the exception 10 under the cover of iura novit curia. This exercise, however, was ultimately unnecessary to resolve the relevant dispute, in which the exceptio seemed to play the ungrateful role of the defendant's old college try.
11
This article offers a brief introduction to the exceptio as a legal concept (II), and considers its possible inclusion among the general principles of international law (III). Assuming that this inclusion is warranted, the international norms that govern the same matters touched by such principle are observed, jointly (IV) and severally (V), to assess whether there actually is a gap in the normative fabric of international law to be filled by the exceptio. In the conclusion (VI), it is argued that this step-by-step analysis, if performed by the Court, would have not changed the outcome of the case, but could have helped to further elucidate the role of general principles in international law.
The exceptio, historical origins and content
The exceptio non adimpleti contractus is a principle governing the regime of the mutual obligations between the parties to the same contract. It bestows on a subject (A), at once debtor and creditor in the framework of the same agreement, the power to paralyze the other party's (B) request of performance subsequent 122 Filippo Fontanelli to B's own non-performance. Performance by A, therefore, can be withheld, at least temporarily, to prevent the asymmetric and unfair execution of the agreement. When one of the parties defaults on his or her obligation, the exception freezes the status of mutual non-performance, restoring reciprocity.
Although the kernel of this principle is a heritage of Roman law traceable back to the discipline of the sale and purchase of goods (emptio-venditio), 12 its full formulation is a medieval development. 13 Its rationale is somewhat ambivalent. On the one hand, it aims at preventing the unfair judicial sanction that would otherwise be levied against the aggrieved party who refuses to discharge his obligation (procedural exception). On the other, the exceptio may be seen as a particular principle of contractual law, reflecting the idea that the contractual synallagma (συνάλλαγμα) is essential, and that, as a consequence, the validity of contractual obligations is inherently dependant on reciprocity (condition of validity).
The first interpretation (procedural exception) has proved more convincing over time: it is accepted that the exceptio entitles the aggrieved party to withhold performance when the other party has not performed without incurring the normal legal consequences, and can be raised in court to avoid an unfair finding of liability. However, the exceptio also appears to have some substantive implications on the obligations of the parties in reciprocal agreements, as posited by the German scholarship, in particular after the publication of Bechmann's 'Der Kauf nach gemeinem Recht (Paris, 1914) , at 1 (note 1) and G. Persico, L'eccezione di inadempimento (Giuffrè, 1955) , at 2 (note 2). 14 A. Bechmann, Der Kauf nach gemeinem Recht, I, Geschichte des Kaufs im römischen Recht synallagmaticity, and distinguished between its implications at the moment of formation of the obligation and at that of its performance (the exceptio affecting the latter). However, this elaboration has never led to the conclusion that the execution of contractual obligations is conditioned de iure upon the performance of the "reciprocal" counter-obligations. As noted by V. Arangio Ruiz, the exceptio can be considered a trend, a benchmark of evaluation of the parties' good faith in the execution of the agreement, rather than an absolute principle of interdependence of contractual obligations.
15
To sum up, in modern legal practice, the exception of non-performance can be characterised as follows: a refusal to perform by one party which would be objectively wrongful under the terms of the contract may be lawful in light of the previous conduct of the other party. The power to avail oneself of the exceptio non adimpleti contractus boils down to the possibility to adopt conduct in violation of the contractual commitment and to invoke the other party's non-performance together with the evidence proving it as a justification for non-performance. 16 It is reasonable to rely on the findings of those who have performed a full comparative analysis, and submit that this principle of the law of contracts is indeed traceable in most modern legal orders. The application of private law principles to matters of international law, and in particular the scope of the analogy between contracts and treaties has been (Erlangen, 1876 ibid., at 151 ("the bottom line in ascertaining general principles seems to be whether the rules of various legal systems, although differently formulated, nevertheless produce the same result in gauging whether a rule is a general principle").
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Filippo Fontanelli discussed extensively. As it was once said, "the Law of Nations is but private law 'writ large'", 18 insofar as it applies to states the legal ideas applicable to relations between individuals. This cannot mean that every rule of private law, by its own existence, deserves to be transplanted to the international level "lock, stock and barrel": the judge must treat them as a reminder of the "policies and principles" that ought to be applied in every legal order, 19 a repository of the ratio scripta. 20 This process of abstraction, however, might result in formulating international norms with little or no substance, 21 tautologies whose only weight seemingly resides in their Latin garb. 22 However, importing principles from domestic systems seemed at one time inevitable due to the perceived insufficiency of the formal international sources combined (treaties and customs). Indeed, the Advisory Committee of Jurists that in 1920 drafted the Statute of the Permanent Court of International Justice 23 adopted Baron Descamps' proposal to include general principles among the sources of law applicable by the Court with a view to preventing rulings of non liquet. 24 This source, resorted to as an incarnation of natural law, and then "re-construed as an emanation of domestic traditions" 25 to meet the approval of the positivist members of the Committee, 26 was accepted even by those members who fiercely objected to giving the new Court any law-creating power (such as the American Elihu Root). Indeed, it was clarified that applying a general principle would be tantamount to "merely br[inging] to light a latent rule" 27 among those already accepted in foro domestico, 28 and would only intervene to fill the a lacuna of positive law. 29 As Hersch Lauterpacht noted, examining in detail the various theories on the use of Roman and private law principles in the practice of international law:
When, in international disputes, rules of general jurisprudence are referred to, what is meant is that not a rule of one particular system of private law is to be applied, but only such a rule-usually a private law rule-as has gained recognition by the general body of civilized nations. This is so for the simple reason that international law has not, in the particular sphere, developed any rules on its own. In fact, there would be no need to have recourse to general jurisprudence, if there were an international rule ready at hand.
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This approach is premised on the view that international law is a complete system, 31 and that accordingly, in the presence of a gap, the inevitable course of action is to deploy general principles, rather than acknowledging that certain acts or facts are not governed by any norm. 32 27 Ibid., at 346 (emphasis in the original). 28 This expression is used by Lord Phillimore, ibid., 335, who provides an illustrative list: "certain principles of procedure, the principle of good faith, and the principle of res judicata". 29 As Schwarzenberger puts it in his Foreword to Cheng's great work, the drafters of the Statute: "enabled the Court to replenish, without subterfuge, the rules of international law by principles of law tested within the shelter of more mature and closely integrated systems": Cheng, supra note 24, at xi. 
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The question then arises of whether the exceptio can be regarded as one of the general principles of law that, according to this intellectual framework, can be transposed to the international sphere. As it was noted above, the exceptio appears to find expression in the majority of domestic legal systems. However, in and of itself, the exceptio is a norm of contract law or, at best, a norm of the law of obligations. It cannot be said that it is a universal principle of law per se, though it certainly embodies the more fundamental principles of fairness, equity and good faith that are ingrained in every field of law. However, such broad norms operate in combination with other principles which are proper to each area: for example, in international law the principle pacta sunt servanda has a fundamental role as it ensures the stability and the maintenance of the system of international relations at large.
This tension surfaces even in Grotius' teaching. First, he notes that "servanda[ ] autem fide [s] etiam perfidis" (Faith is to be kept even with those that are perfidious), 33 but then he rushes to clarify that the strict connection between the mutual obligations of the same instrument can excuse the aggrieved party who refuses to perform. 34 In fact, the question is otiose: far below the heaven of principles exist special rules-examined in the following paragraphs-that flesh out the exceptio and dispel the possibility of invoking its ethereal form in the field of interstate treaty relations. Le travail théorique d'abstraction positive, par lequel, dans le droit privé, l'interprète parvient à remonter de la comparaison et du groupement des règles particulières à la construction des grandes catégories du droit et à la détermination des règles générales du système, n'est pas possible dans le droit international.
The leges speciales of state responsibility and law of the treaties
35
In light of these remarks, the rule of thumb in the application of general principles is clear: they apply directly when there is no conventional or customary rule of international law governing on a matter. The characteristic pliability of such principles to an applicable lex specialis was confirmed by the International Law Commission's (ILC) Fragmentation Study:
The parties are taken to refer to customary international law and general principles of law for all questions which the treaty does not itself resolve in express terms.
36
The application of lex specialis derogat legi generali is especially appropriate when, like in the case of the exception of non-performance, a general principle would only be capable of application by analogy (between contractual and treaty obligations of the ILC Articles on the Responsibility of States for Internationally Wrongful Acts (ARSIWA), they normally cannot find direct application in these matters.
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At this point, a reference to the dictum of the Georges Pinson tribunal is almost mandatory:
Toute convention internationale doit être réputée se référer tacitement aux principes généraux du droit international pour toutes les questions qu'elle ne résout pas elle-même en termes exprès ou autrement. 40 In other words, the general principle of the exception (better, the general principle of fairness expressed therein) could only apply directly, as Greece contended, if there were a normative gap in the rules of international law applicable between the parties. 41 As noted above, the exceptio principle governs the powers of one party facing another party's default on his contractual duties. In the operative part, the principle justifies the first party's withholding of performance, as a lawful response to the other party's wrongdoing. The contract remains in force. The factual scenario engaging the application of the principle, therefore, is the non-performance of an obligation inscribed in a framework of reciprocal obligations. If no existing treaty or customary rule of international law could apply to a similar factual hypothesis, as transplanted in the area of treaty law, the exceptio principle could apply directly.
In fact, it appears that this matter is thoroughly regulated by rules of treaty law contained in the VCLT and rules of state responsibility codified by the ILC that are of recognized customary nature. In particular, VCLT Article 60 regulates the case of unilateral suspension of a bilateral treaty: if it is in response to a material breach, suspension is justified, otherwise it is wrongful. If the wrongful suspension results itself in a material breach of the treaty, it entitles the 39 other party to suspend or terminate a treaty in whole or in part. The ARSIWA also govern cases of breach of international obligations in Articles 22 and 49 to 53, providing that the injured state is entitled to take counter-measures, subject to certain conditions, and that those counter-measures are to be considered lawful, even if they would have otherwise constituted a wrongful act. It is therefore difficult to understand why recourse to the general principle should be had at all, given that there are applicable rules governing the same factual hypotheses and attaching thereto an array of legal consequences (regarding the validity of the treaty, the modality of the reactions to a breach and the conditions for a party to take such reactions lawfully). Importantly, these rules are modeled precisely on the values that are at the basis of the exceptio (reciprocity; good faith; even-handedness; ex iniuria ius non oritur; non-wrongfulness of non-performance due to impossibility; and even self-defence, to an extent): it cannot be said that application of the rules of the VCLT or the ARSIWA frustrates the purpose of these general principles.
42
The regimes of treaty obligations and state responsibility, considered separately
To examine the issue further, one might distinguish between the two regimes: one pertaining to the operation of treaty obligations (the VCLT) and the other to the responsibility of states (the ARSIWA). Since these two regimes are concerned with different matters, they might apply at the same time to the same set of facts/acts, as VCLT Article 73 43 and paragraph 8 of the Preamble thereof suggest, and as ARSIWA Article 56 expressly envisages. 44 In the Gabčíkovo-Nagymaros case, the Court acknowledged the different functions of the two regimes: 
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A determination of whether a convention is or is not in force, and whether it has or has not been properly suspended or denounced, is to be made pursuant to the law of treaties. On the other hand, an evaluation of the extent to which the suspension or denunciation of a convention, seen as incompatible with the law of treaties, involves the responsibility of the State which proceeded to it, is to be made under the law of State responsibility.
Thus the [VCLT] confines itself to defining in a limitative manner the conditions in which a treaty may lawfully be denounced or suspended; while the effects of a denunciation or suspension seen as not meeting those conditions are, on the contrary, expressly excluded from the scope of the Convention by operation of Article 73. It is moreover well established that, when a State has committed an internationally wrongful act, its international responsibility is likely to be involved whatever the nature of the obligation it has failed to respect.
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In light of this division, it is necessary to inquire whether the general principle could apply directly to fill a regulatory gap of either regime (rather than of their combined normative coverage). As indicated above, the general principle of the exceptio is amenable to both regimes, although it has more to do with the legality of the non-performance of the 'reacting' party (an issue of responsibility) than with the fate of the contractual obligations (which, in principle, are still in place even after the non-performance by both parties, since suspension does not equal termination).
State responsibility
As a set of secondary rules in a particular field of international law, the ARSIWA are exhaustive, since they cover every instance of breach, clarify the courses of action available to the non-breaching party, and specify their conditions. wanted to invoke the regime so as not to incur responsibility for breaching Article 11 of the IA, it should have turned to ARSIWA Articles 22 and 49 precluding the wrongfulness of counter-measures. In his Separate Opinion, Judge Simma was of the view that "State responsibility has nothing to do with the maxim inadimplenti non est adimplendum".
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This position is based on a narrow focus on "the synallagma" between the respective obligations of the parties on which the exceptio is based (a requirement that is irrelevant in the regime of counter-measures), and on the assumption that for all purposes the withholding of one's performance under the exceptio is tantamount to the suspension of a treaty obligation (and therefore falls under the scope of the VCLT). To Judge Simma, counter-measures entailing a refusal to perform a bilateral treaty may look like suspension, but are not the same.
These reasons suffer from a form of petitio principii, as they assume that suspension is the international law avatar of the exceptio. This might well be the best reconstruction of the concept, but looking at how the principle operates domestically, two observations may be made. Firstly, it turns out that the exceptio is seldom dependant on the eluding link of the synallagma (are not all contracts with reciprocal obligations a form of quid pro quo, after all?), and is-ironically-more frequently reliant on a requirement of minimum gravity of the breach. Second, the exception of non-performance, in essence, relieves the aggrieved non-performing party from his or her otherwise inevitable contractual responsibility. It is therefore reasonable to accept that, mutatis mutandis, the international transubstantiation of the principle could also fall in the field of application of the circumstances precluding wrongfulness, within the realm of the law of state responsibility.
In this vein, the ILC contemplated the inclusion of the exceptio in the Articles at various stages. 47 In 1992, it considered that a distinct category of counter-measures based on the exceptio (designated "reciprocal measures") "did not deserve a special treatment". 48 In his Second Report, Special Rapporteur Crawford subscribed to this view and discarded the possibility of adding the exceptio to Part III of the Draft, that is, as a rule relating to the implementation of state responsibility. He cited the stability of international obligations as a prevailing concern:
The underlying problem is that a broad view of the exceptio may 46 Application of the Interim Accord, supra note 2, para. 20 ( Judge Simma).
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Filippo Fontanelli produce escalating non-compliance, negating for practical purposes the continuing effect of the obligation. … [T]he justification for non-compliance with synallagmatic obligations should be resolved (a) by the law relating to the suspension or termination of those obligations (which is sufficient to deal with most problems of treaty obligations), and (b) by the law of countermeasures. 49 Instead, the Rapporteur proposed to retain, as a measure precluding wrongfulness different from counter-measures, a "narrow" version of the exceptio, apparently adopted in Gabčíkovo-Nagymaros. In that judgment, the Court denied Hungary's right to terminate a treaty because Czechoslovakia's relevant breach had been committed "as a result of Hungary's own prior wrongful conduct". 50 The strict causal link between the prior non-performance and the subsequent (excused) one 51 made this construction of the exceptio a hybrid between a counter-measure and the excuse of force majeure-hence its suggested insertion into Part I of the Draft.
52 Discussion on this provision was initially postponed after the definition of the discipline on counter-measures, 53 and ultimately abandoned altogether. For the purpose of the present study, suffice it to say that the "narrow" version of the exceptio, the only one which arguably could still be floating somewhere outside the ARSIWA, would have provided no help to Greece, which was certainly not prevented from complying with Article 11 of the IA "as a direct result of a prior [FYROM's] breach".
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In sum, the exception of non-performance is banned from the field of application of the ARISWA. In particular, Greece's attempt to rely on a non-codified category of reciprocal measures in the framework of the IA is 49 54 In his Separate Opinion, Simma leaves out this obvious aspect and strives to demonstrate the implausibility also of the "narrow" exception, living up to his declared intention to elaborate on the "exceptio's whereabouts and 'right to life'", quite apart from its bearing on Greece's conduct: Application of the Interim Accord, supra note 2, para. 7 ( Judge Simma). Bennouna instead stresses this aspect: ibid., 1 ( Judge Bennouna).
hard to square with the travaux of the ARISWA: the commissioners and the Special Rapporteur did not inadvertently leave a matter outside the regime; to the contrary, they considered the issue and expressly decided not to regulate this kind of act any differently than provided by the discipline of counter-measures. In light of this evidence, it seems unreasonable to claim that a gap exists in the law of state responsibility.
Law of treaties
In contrast to the ARISWA, the rules of the VCLT, which are concerned with the consequences of a breach on the treaty itself, only regulate the hypothesis of "material" breaches, in VCLT Article 60. 55 The hypothesis of non-material breaches is not expressly mentioned in the VCLT. However, this omission could hardly be seen as a gap: rather, it is an instance of the maxim ubi lex voluit dixit, ubi noluit tacuit (if the law wishes something, it states it; if the law does not wish something, it is silent upon it). The materiality of the breach is a threshold, implying that suspension (or termination) is simply not allowed for non-material breaches. It should be kept in mind that the subject matter of VCLT Article 60 is only the faculty to suspend (or terminate) the treaty. VCLT Article 42(2) for its part clearly states that suspension is not permitted, except when authorized by the Convention itself, and therefore discourages recourse to the default rule whereby "rules of customary international law will continue to govern questions not regulated by the [VCLT]". 56 In other words, the VCLT does not prevent the application of rules on responsibility (even for minor breaches), but it clearly excludes the application of external rules justifying a treaty suspension that would not be justified under the Convention. Non-material breaches do trigger legal consequences as to the responsibility of the breaching state, but cannot entitle the other party to suspend the treaty.
This specification (no gap exists in the VCLT that corresponds with minor violations) is of paramount importance in the examination of Greece's exceptio argument. If a gap existed, the exceptio could seem applicable ratione materiae 55 57 ) to rely on Greece's characterization of FYROM's breach as "material" to solve the issue and escape the exceptio. Emphatic statements by parties should not be relied upon uncritically, especially in the circumstances at hand, where FYROM's alleged violations, if anything, appeared to be less than material. If a gap in the law of treaties actually existed (quod non), Greece could in principle invoke the exceptio to react to minor breaches, and certainly would not lose this capacity merely for having overstressed FYROM's misconduct in its pleadings in an attempt to secure other remedies (i.e. counter-measures and suspension).
6 The exceptio general principle may exist, but could not assist Greece
Initially, Greece stated that is was uninterested in the suspension of the IA, 58 but then changed its mind at the hearings. 59 This hesitation was possibly due to the fact that FYROM's alleged breaches of the Accord seemed inconsequential, thus falling short of engaging VCLT Article 60. Revealingly, Greece also maintained that its non-performance was lawful not so much because that the IA had been suspended, but because a previous breach of the same instrument occurred. As noted above, however, the ARSIWA regulate this hypothesis thoroughly, and there is no need to or possibility of recourse to general principles of contractual law to displace their application.
The exceptio might still apply in cases where the ARSIWA provisions on counter-measures do not apply (e.g. in the implementation of contracts stipulated with a government or an international organization, when national rules are referred to by international law, for instance in certain bilateral investment treaties; 60 or when the ARSIWA are contracted out of by virtue of a lex specialis under ARSIWA Article 55). Theoretically, the exceptio could help in identifying the conditions of suspension of a treaty to which the VCLT does not apply (for instance, treaties pre-dating the VCLT's entry into force), but most likely the materiality requirement for suspension has ripened into custom and applies regardless. 61 Nevertheless, as far as the IA is concerned, the exceptio could not apply directly, as other norms have priority regarding the possibility both to suspend the treaty and to withhold performance in response to a prior breach.
As noted above, the ICJ dismissed the exceptio because Greece's pleading had no merit on the facts (the defendant could not demonstrate that the factual requirements for its application existed). Consequently, the Court did not consider whether Greece's defence was faulty on the law. Reading the pleadings of the parties and the compte-rendus of the hearings, one has the impression that the central issue was the existence (vel non) of the principle: the excerpt from Anzilotti's 1937 Opinion 62 was alternately glorified or denigrated precisely to support or refute the existence and effectiveness of this principle. Even Judge Simma's concern, in his Opinion, seems to prove that the exceptio does not have "a right of place in international law".
Arguably, the controversy about the status of the principle would not have been an easy one to solve, and it is not surprising that the Court chose not to embark upon it. To establish or discard the existence of the principle requires considerable comparative effort and some judicial discretion, complicated by the inherent difficulty of transplanting a contract law principle, as is, into the regime of treaty obligations. By contrast, the question of the applicability of the principle was fairly easy to analyse (and discard), even arguendo, in the way proposed above: a few additional paragraphs would not curtail the Court's desire for judicial economy, but could have made a considerable contribution to the clarification of general principles' role in the system of international law sources. It would have sufficed to portray Greece's argument as an attempt to turn lex specialis on its head: whether the exceptio exists or not, it is arduous to contend convincingly that lex generalis derogat legi speciali. The Court could have 136 Filippo Fontanelli addressed Greece's attempt to misuse the exceptio principle without abusing its judicial function, and, in the process, done a wider service to international law by emphasising that principles must be taken seriously. As noted by Judge Cançado Trindade:
The Hague Court, also known as the World Court, is not simply the International Court of Law, it is the International Court of Justice, and, as such, it cannot overlook principles.
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63 Pulp Mills, supra note 39, para. 220 ( Judge Cançado Trindade) (emphasis in the original).
